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Redwood Empire Estate Planning Council – Janice Sternfeld – 

Administration of Special Needs Trusts – October 6, 2021 

Applicable Statutes 

 

§ 1396p. Liens, adjustments and recoveries, and transfers of assets 
 

42 USCS § 1396p (d)(4)(a) – First Party Special Needs Trusts 

42 USCS § 1396p (d)(4)(c) – Pooled Special Needs Trusts 

 

(d) Treatment of trust amounts. 

(1) For purposes of determining an individual’s eligibility for, or amount of, benefits under a State plan 

under this title [42 USCS §§ 1396 et seq.], subject to paragraph (4), the rules specified in paragraph (3) 

shall apply to a trust established by such individual. 

(2) 

(A) For purposes of this subsection, an individual shall be considered to have established a trust if assets 

of the individual were used to form all or part of the corpus of the trust and if any of the following 

individuals established such trust other than by will: 

(i) The individual. 

(ii) The individual’s spouse. 

(iii) A person, including a court or administrative body, with legal authority to act in place of or on behalf 

of the individual or the individual’s spouse. 

(iv) A person, including any court or administrative body, acting at the direction or upon the request of 

the individual or the individual’s spouse. 

(B) In the case of a trust the corpus of which includes assets of an individual (as determined under 

subparagraph (A)) and assets of any other person or persons, the provisions of this subsection shall 

apply to the portion of the trust attributable to the assets of the individual. 

(C) Subject to paragraph (4), this subsection shall apply without regard to— 

(i) the purposes for which a trust is established, 

(ii) whether the trustees have or exercise any discretion under the trust, 

(iii) any restrictions on when or whether distributions may be made from the trust, or 

(iv) any restrictions on the use of distributions from the trust. 

(3) 



2 
 

(A) In the case of a revocable trust— 

(i) the corpus of the trust shall be considered resources available to the individual, 

(ii) payments from the trust to or for the benefit of the individual shall be considered income of the 

individual, and 

(iii) any other payments from the trust shall be considered assets disposed of by the individual for 

purposes of subsection (c). 

(B) In the case of an irrevocable trust— 

(i) if there are any circumstances under which payment from the trust could be made to or for the 

benefit of the individual, the portion of the corpus from which, or the income on the corpus from which, 

payment to the individual could be made shall be considered resources available to the individual, and 

payments from that portion of the corpus or income— 

(I) to or for the benefit of the individual, shall be considered income of the individual, and 

(II) for any other purpose, shall be considered a transfer of assets by the individual subject to subsection 

(c); and 

(ii) any portion of the trust from which, or any income on the corpus from which, no payment could 

under any circumstances be made to the individual shall be considered, as of the date of establishment 

of the trust (or, if later, the date on which payment to the individual was foreclosed) to be assets 

disposed by the individual for purposes of subsection (c), and the value of the trust shall be determined 

for purposes of such subsection by including the amount of any payments made from such portion of 

the trust after such date. 

(4) This subsection shall not apply to any of the following trusts: 

(A) A trust containing the assets of an individual under age 65 who is disabled (as defined in section 

1614(a)(3) [42 USCS § 1382c(a)(3)]) and which is established for the benefit of such individual by the 

individual, a parent, grandparent, legal guardian of the individual, or a court if the State will receive all 

amounts remaining in the trust upon the death of such individual up to an amount equal to the total 

medical assistance paid on behalf of the individual under a State plan under this title [42 USCS §§ 

1396 et seq.]. 

(B) A trust established in a State for the benefit of an individual if— 

(i) the trust is composed only of pension, Social Security, and other income to the individual (and 

accumulated income in the trust), 

(ii) the State will receive all amounts remaining in the trust upon the death of such individual up to an 

amount equal to the total medical assistance paid on behalf of the individual under a State plan under 

this title [42 USCS §§ 1396 et seq.], and 

(iii) the State makes medical assistance available to individuals described in section 1902(a)(10)(A)(ii)(V) 

[42 USCS § 1396a(a)(10)(A)(ii)(V)], but does not make such assistance available to individuals for nursing 

facility services under section 1902(a)(10)(C) [42 USCS § 1396a(a)(10)(C)]. 
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(C) A trust containing the assets of an individual who is disabled (as defined in section 1614(a)(3)) [42 

USCS § 1382c(a)(3)] that meets the following conditions: 

(i) The trust is established and managed by a non-profit association. 

(ii) A separate account is maintained for each beneficiary of the trust, but, for purposes of investment 

and management of funds, the trust pools these accounts. 

(iii) Accounts in the trust are established solely for the benefit of individuals who are disabled (as 

defined in section 1614(a)(3)) [42 USCS § 1382c(a)(3)] by the parent, grandparent, or legal guardian of 

such individuals, by such individuals, or by a court. 

(iv) To the extent that amounts remaining in the beneficiary’s account upon the death of the beneficiary 

are not retained by the trust, the trust pays to the State from such remaining amounts in the account an 

amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the 

State plan under this title [42 USCS §§ 1396 et seq.]. 

(5) The State agency shall establish procedures (in accordance with standards specified by the Secretary) 

under which the agency waives the application of this subsection with respect to an individual if the 

individual establishes that such application would work an undue hardship on the individual as 

determined on the basis of criteria established by the Secretary. 

(6) The term “trust” includes any legal instrument or device that is similar to a trust but includes an 

annuity only to such extent and in such manner as the Secretary specifies. 

 

42 USCS § 1396p 

------------------------------------------------------------------------------------------------------------------------------------------ 

Public Law 114-255, §5007—Special Needs Trust Fairness Act SEC. 5007. 

FAIRNESS IN MEDICAID SUPPLEMENTAL NEEDS TRUSTS. (a) IN GENERAL.—

Section 1917(d)(4)(A) of the Social Security Act (42 U.S.C. 1396p(d)(4)(A)) is 

amended by inserting ‘‘the indi�vidual,’’ after ‘‘for the benefit of such individual 

by’’. (b) EFFECTIVE DATE.—The amendment made by subsection (a) shall apply to 

trusts established on or after the date of the enact�ment of this Act. 

------------------------------------------------------------------------------------------------------------- 

ISM under Medi-Cal 

22 Cal.Code Regs § 50509. Income in Kind 

(a) Income in kind is any support or maintenance received in kind from a person 

other than a responsible relative for: 

(1) Housing. 



4 
 

(2) Utilities. 

(3) Food. 

(4) Clothing. 

(b) Income in kind shall be considered as income only if the entire item of need is 

provided. 

(c) The value of free board and lodging received during a temporary absence from 

the home shall be considered as follows: 

(1) If the absence is for one month or less, the income in kind value shall not be 

considered income. 

(2) If the absence is for more than one month, the income in kind value shall be 

considered income to the extent that it exceeds the actual costs of maintaining 

the home to which the beneficiary will return. 

(d) Income in kind which is received as earned income shall be subject to earned 

income exemptions and deductions. 

(e) Income in kind which is received as unearned income shall be subject to 

unearned income exemptions and deductions. 

(f) Income in kind from a parent shall not be considered in determining the 

eligibility of a child when any of the following conditions exists: 

(1) The child's application is being processed for minor consent services in 

accordance with Section 50147.1(a)(3)(D). 

(2) The child is an unmarried minor parent and the share of cost is being 

determined for the MFBU that includes the child's children. 

(3) The child is an unborn, except that if the mother is receiving income in kind, 

there is income in kind to the unborn. 

 ------------------------------------------------------------------------------------------------------------ 

California Rules of Court – Rule 7.903 – Rules Applicable to Trusts Funded Under 

Court Order 

Rule 7.903. Trusts funded by court order 
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(a) Definitions 

(1) "Trust funded by court order" under this rule means and refers to a trust that 

will receive funds under Probate Code section 2580 et seq. (substituted 

judgment); section 3100 et seq. (proceedings for particular transactions involving 

disabled spouses or registered domestic partners); or section 3600 et seq. 

(settlement of claims or actions or disposition of judgments involving minors or 

persons with disabilities). 

(2) "Continuing jurisdiction of the court" under (b) means and refers to the court's 

continuing subject matter jurisdiction over trust proceedings under division 9 of 

the Probate Code (Prob. Code, § 15000 et seq.). 

(3) "Court supervision under the Probate Code" under (b) means and refers to the 

court's authority to require prior court approval or subsequent confirmation of 

the actions of the trustee as for the actions of a guardian or conservator of the 

estate under division 4 of the Probate Code (Prob. Code, § 1400 et seq.). 

(b) Continuing jurisdiction and court supervision The order creating or approving 

the funding of a trust funded by court order must provide that the trust is subject 

to the continuing jurisdiction of the court and may provide that the trust is to be 

subject to court supervision under the Probate Code. 

(c) Required provisions in trust instruments Except as provided in (d), unless the 

court otherwise orders for good cause shown, trust instruments for trusts funded 

by court order must: 

(1) Not contain "no-contest" provisions; 

(2) Prohibit modification or revocation without court approval; 

(3) Clearly identify the trustee and any other person with authority to direct the 

trustee to make disbursements; 

(4) Prohibit investments by the trustee other than those permitted under Probate 

Code section 2574; 

(5) Require persons identified in (3) to post bond in the amount required 

under Probate Code section 2320 et seq.; 
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(6) Require the trustee to file accounts and reports for court approval in the 

manner and frequency required by Probate Code sections 1060 et seq. 

and 2620 et seq.; 

(7) Require court approval of changes in trustees and a court order appointing any 

successor trustee; and 

(8) Require compensation of the trustee, the members of any advisory 

committee, or the attorney for the trustee, to be in just and reasonable amounts 

that must be fixed and allowed by the court. The instrument may provide for 

periodic payments of compensation on account, subject to the requirements 

of Probate Code section 2643 and rule 7.755. 

(Subd (c) amended effective January 1, 2007; previously amended effective July 1, 

2005.) 

(d) Trust instruments for smaller trusts Unless the court otherwise orders for 

good cause shown, the requirements of (c)(5)-(8) of this rule do not apply to trust 

instruments for trusts that will have total assets of $20,000 or less after receipt of 

the property ordered by the court. 

------------------------------------------------------------------------------------------------------------- 

IRC 673-677 – Grantor vs. Non-Grantor Trusts 

§ 673. Reversionary interests. 

(a) General rule. The grantor shall be treated as the owner of any portion of a 

trust in which he has a reversionary interest in either the corpus or the income 

therefrom, if, as of the inception of that portion of the trust, the value of such 

interest exceeds 5 percent of the value of such portion. 

(b) Reversionary interest taking effect at death of minor lineal descendant 

beneficiary. In the case of any beneficiary who— 

(1) is a lineal descendant of the grantor, and 

(2) holds all of the present interests in any portion of a trust, the grantor shall not 

be treated under subsection (a) as the owner of such portion solely by reason of a 

reversionary interest in such portion which takes effect upon the death of such 

beneficiary before such beneficiary attains age 21. 
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(c) Special rule for determining value of reversionary interest. For purposes of 

subsection (a), the value of the grantor’s reversionary interest shall be 

determined by assuming the maximum exercise of discretion in favor of the 

grantor. 

(d) Postponement of date specified for reacquisition. Any postponement of the 

date specified for the reacquisition of possession or enjoyment of the 

reversionary interest shall be treated as a new transfer in trust commencing with 

the date on which the postponement is effective and terminating with the date 

prescribed by the postponement. However, income for any period shall not be 

included in the income of the grantor by reason of the preceding sentence if such 

income would not be so includible in the absence of such postponement. 

 

§ 674. Power to control beneficial enjoyment. 

(a) General rule. The grantor shall be treated as the owner of any portion of a 

trust in respect of which the beneficial enjoyment of the corpus or the income 

therefrom is subject to a power of disposition, exercisable by the grantor or a 

nonadverse party, or both, without the approval or consent of any adverse party. 

(b) Exceptions for certain powers. Subsection (a) shall not apply to the following 

powers regardless of by whom held: 

(1) Power to apply income to support of a dependent. A power described in 

section 677(b) [26 USCS § 677(b)] to the extent that the grantor would not be 

subject to tax under that section. 

(2) Power affecting beneficial enjoyment only after occurrence of event. A 

power, the exercise of which can only affect the beneficial enjoyment of the 

income for a period commencing after the occurrence of an event such that a 

grantor would not be treated as the owner under section 673 [26 USCS § 673] if 

the power were a reversionary interest; but the grantor may be treated as the 

owner after the occurrence of the event unless the power is relinquished. 

(3) Power exercisable only by will. A power exercisable only by will, other than a 

power in the grantor to appoint by will the income of the trust where the income 

is accumulated for such disposition by the grantor or may be so accumulated in 
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the discretion of the grantor or a nonadverse party, or both, without the approval 

or consent of any adverse party. 

(4) Power to allocate among charitable beneficiaries. A power to determine the 

beneficial enjoyment of the corpus or the income therefrom if the corpus or 

income is irrevocably payable for a purpose specified in section 170(c) [26 USCS § 

170(c)] (relating to definition of charitable contributions) or to an employee stock 

ownership plan (as defined in section 4975(e)(7) [26 USCS § 4975(e)(7)]) in a 

qualified gratuitous transfer (as defined in section 664(g)(1) [26 USCS § 

664(g)(1)]). 

(5) Power to distribute corpus. A power to distribute corpus either— 

(A) to or for a beneficiary or beneficiaries or to or for a class of beneficiaries 

(whether or not income beneficiaries) provided that the power is limited by a 

reasonably definite standard which is set forth in the trust instrument; or 

(B) to or for any current income beneficiary, provided that the distribution of 

corpus must be chargeable against the proportionate share of corpus held in trust 

for the payment of income to the beneficiary as if the corpus constituted a 

separate trust. 

A power does not fall within the powers described in this paragraph if any person 

has a power to add to the beneficiary or beneficiaries or to a class of beneficiaries 

designated to receive the income or corpus, except where such action is to 

provide for after-born or after-adopted children. 

(6) Power to withhold income temporarily. A power to distribute or apply 

income to or for any current income beneficiary or to accumulate the income for 

him, provided that any accumulated income must ultimately be payable— 

(A) to the beneficiary from whom distribution or application is withheld, to his 

estate, or to his appointees (or persons named as alternate takers in default of 

appointment) provided that such beneficiary possesses a power of appointment 

which does not exclude from the class of possible appointees any person other 

than the beneficiary, his estate, his creditors, or the creditors of his estate, or 

(B) on termination of the trust, or in conjunction with a distribution of corpus 

which is augmented by such accumulated income, to the current income 
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beneficiaries in shares which have been irrevocably specified in the trust 

instrument. 

Accumulated income shall be considered so payable although it is provided that if 

any beneficiary does not survive a date of distribution which could reasonably 

have been expected to occur within the beneficiary’s lifetime, the share of the 

deceased beneficiary is to be paid to his appointees or to one or more designated 

alternate takers (other than the grantor or the grantor’s estate) whose shares 

have been irrevocably specified. A power does not fall within the powers 

described in this paragraph if any person has a power to add to the beneficiary or 

beneficiaries or to a class of beneficiaries designated to receive the income or 

corpus except where such action is to provide for after-born or after-adopted 

children. 

(7) Power to withhold income during disability of a beneficiary. A power 

exercisable only during— 

(A) the existence of a legal disability of any current income beneficiary, or 

(B) the period during which any income beneficiary shall be under the age of 21 

years, 

to distribute or apply income to or for such beneficiary or to accumulate and add 

the income to corpus. A power does not fall within the powers described in this 

paragraph if any person has a power to add to the beneficiary or beneficiaries or 

to a class of beneficiaries designated to receive the income or corpus, except 

where such action is to provide for after-born or after-adopted children. 

(8) Power to allocate between corpus and income. A power to allocate receipts 

and disbursements as between corpus and income, even though expressed in 

broad language. 

(c) Exception for certain powers of independent trustees. Subsection (a) shall not 

apply to a power solely exercisable (without the approval or consent of any other 

person) by a trustee or trustees, none of whom is the grantor, and no more than 

half of whom are related or subordinate parties who are subservient to the 

wishes of the grantor— 
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(1) to distribute, apportion, or accumulate income to or for a beneficiary or 

beneficiaries, or to, for, or within a class of beneficiaries; or 

(2) to pay out corpus to or for a beneficiary or beneficiaries or to or for a class of 

beneficiaries (whether or not income beneficiaries). 

A power does not fall within the powers described in this subsection if any person 

has a power to add to the beneficiary or beneficiaries or to a class of beneficiaries 

designated to receive the income or corpus, except where such action is to 

provide for after-born or after-adopted children. For periods during which an 

individual is the spouse of the grantor (within the meaning of section 672(e)(2) 

[26 USCS § 672(e)(2)]), any reference in this subsection to the grantor shall be 

treated as including a reference to such individual. 

(d) Power to allocate income if limited by a standard. Subsection (a) shall not 

apply to a power solely exercisable (without the approval or consent of any other 

person) by a trustee or trustees, none of whom is the grantor or spouse living 

with the grantor, to distribute, apportion, or accumulate income to or for a 

beneficiary or beneficiaries, or to, for, or within a class of beneficiaries, whether 

or not the conditions of paragraph (6) or (7) of subsection (b) are satisfied, if such 

power is limited by a reasonably definite external standard which is set forth in 

the trust instrument. A power does not fall within the powers described in this 

subsection if any person has a power to add to the beneficiary or beneficiaries or 

to a class of beneficiaries designated to receive the income or corpus except 

where such action is to provide for after-born or after-adopted children. 

 

§ 675. Administrative powers. 

The grantor shall be treated as the owner of any portion of a trust in respect of 

which— 

(1) Power to deal for less than adequate and full consideration. A power 

exercisable by the grantor or a nonadverse party, or both, without the approval or 

consent of any adverse party enables the grantor or any person to purchase, 

exchange, or otherwise deal with or dispose of the corpus or the income 

therefrom for less than an adequate consideration in money or money’s worth. 
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(2) Power to borrow without adequate interest or security. A power exercisable 

by the grantor or a nonadverse party, or both, enables the grantor to borrow the 

corpus or income, directly or indirectly, without adequate interest or without 

adequate security except where a trustee (other than the grantor) is authorized 

under a general lending power to make loans to any person without regard to 

interest or security. 

(3) Borrowing of the trust funds. The grantor has directly or indirectly borrowed 

the corpus or income and has not completely repaid the loan, including any 

interest, before the beginning of the taxable year. The preceding sentence shall 

not apply to a loan which provides for adequate interest and adequate security, if 

such loan is made by a trustee other than the grantor and other than a related or 

subordinate trustee subservient to the grantor. For periods during which an 

individual is the spouse of the grantor (within the meaning of section 672(e)(2) 

[26 USCS § 672(e)(2)]), any reference in this paragraph to the grantor shall be 

treated as including a reference to such individual. 

(4) General powers of administration. A power of administration is exercisable in 

a nonfiduciary capacity by any person without the approval or consent of any 

person in a fiduciary capacity. For purposes of this paragraph, the term “power of 

administration” means any one or more of the following powers: (A) a power to 

vote or direct the voting of stock or other securities of a corporation in which the 

holdings of the grantor and the trust are significant from the viewpoint of voting 

control; (B) a power to control the investment of the trust funds either by 

directing investments or reinvestments, or by vetoing proposed investments or 

reinvestments, to the extent that the trust funds consist of stocks or securities of 

corporations in which the holdings of the grantor and the trust are significant 

from the viewpoint of voting control; or (C) a power to reacquire the trust corpus 

by substituting other property of an equivalent value. 

 

§ 676. Power to revoke. 

(a) General rule. The grantor shall be treated as the owner of any portion of a 

trust, whether or not he is treated as such owner under any other provision of 

this part [26 USCS §§ 641 et seq.], where at any time the power to revest in the 
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grantor title to such portion is exercisable by the grantor or a nonadverse party, 

or both. 

(b) Power affecting beneficial enjoyment only after occurrence of 

event. Subsection (a) shall not apply to a power the exercise of which can only 

affect the beneficial enjoyment of the income for a period commencing after the 

occurrence of an event such that a grantor would not be treated as the owner 

under section 673 [26 USCS § 673] if the power were a reversionary interest. But 

the grantor may be treated as the owner after the occurrence of such event 

unless the power is relinquished. 

 

§ 677. Income for benefit of grantor. 

(a) General rule. The grantor shall be treated as the owner of any portion of a 

trust, whether or not he is treated as such owner under section 674 [26 USCS § 

674], whose income without the approval or consent of any adverse party is, or, 

in the discretion of the grantor or a nonadverse party, or both, may be— 

(1) distributed to the grantor or the grantor’s spouse; 

(2) held or accumulated for future distribution to the grantor or the grantor’s 

spouse; or 

(3) applied to the payment of premiums on policies of insurance on the life of the 

grantor or the grantor’s spouse (except policies of insurance irrevocably payable 

for a purpose specified in section 170(c) [26 USCS § 170(c)] (relating to definition 

of charitable contributions)). 

This subsection shall not apply to a power the exercise of which can only affect 

the beneficial enjoyment of the income for a period commencing after the 

occurrence of an event such that the grantor would not be treated as the owner 

under section 673 [26 USCS § 673] if the power were a reversionary interest; but 

the grantor may be treated as the owner after the occurrence of the event unless 

the power is relinquished. 

(b) Obligations of support. Income of a trust shall not be considered taxable to 

the grantor under subsection (a) or any other provision of this chapter [26 USCS 

§§ 1 et seq.] merely because such income in the discretion of another person, the 
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trustee, or the grantor acting as trustee or co-trustee, may be applied or 

distributed for the support or maintenance of a beneficiary (other than the 

grantor’s spouse) whom the grantor is legally obligated to support or maintain, 

except to the extent that such income is so applied or distributed. In cases where 

the amounts so applied or distributed are paid out of corpus or out of other than 

income for the taxable year, such amounts shall be considered to be an amount 

paid or credited within the meaning of paragraph (2) of section 661(a) [26 USCS § 

661(a)] and shall be taxed to the grantor under section 662 [26 USCS § 662]. 

------------------------------------------------------------------------------------------------------------- 

Public Law 113 - 295 - An act to amend the Internal Revenue Code of 1986 to 

extend certain expiring provisions and make technical corrections, to amend the 

Internal Revenue Code of 1986 to provide for the tax treatment of ABLE 

accounts established under State programs for the care of family members with 

disabilities, and for other purposes. 

Category 

Bills and Statutes 

Collection 

Public and Private Laws 

SuDoc Class Number 

AE 2.110: 

AE 2.110/3: 

AE 2.110:113-295 

Law Number 

Public Law 113-295 

Date Approved 

December 19, 2014 

Full Title 

An act to amend the Internal Revenue Code of 1986 to extend certain expiring 

provisions and make technical corrections, to amend the Internal Revenue Code 
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of 1986 to provide for the tax treatment of ABLE accounts established under State 

programs for the care of family members with disabilities, and for other purposes. 

Bill Number 
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128 Stat. 4010, 4011, 4012, 4013, 4014, 4015, 4016, 4017, 4018, 4019, 4020, 

4021, 4022, 4023, 4024, 4025, 4026, 4027, 4028, 4029, 4030, 4031, 4032, 4033, 

4034, 4035, 4036, 4037, 4038, 4039, 4040, 4041, 4042, 4043, 4044, 4045, 4046, 

4047, 4048, 4049, 4050, 4051, 4052, 4053, 4054, 4055, 4056, 4057, 4058, 4059, 

4060, 4061, 4062, 4063, 4064, 4065, 4066, 4067, 4068, 4069, 4070, 4071, 4072, 

4073 and 4074 

United States Code Citations 

2 U.S.C. 431 and 432 

5 U.S.C. 552a 

11 U.S.C. 521 and 707 

12 U.S.C. 5517 
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